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EMPLOYMENT DIRECTIVE
EU pressrelease

(EVU) EU/EMPLOY MENT: Approving agenerd direc-
tive, Council bansall forms of employment and work
discrimination within Union Brussels, 18/10/2000
(AgenceEurope) - "Wetrust that Europe will state loud
and clear that it cannot accept any form of discrimination
of any kind - whether of race, sex or religion -, inits
employment practices’.

Thiswish, expressed by Martine Aubry during the work
of the Employment and Socia Policy Council heldin
Luxembourg, on Tuesday, was made concrete with a
unanimous Council political agreement during theev e-
ning and after six hours of negotiation on the directive
concerning the creation of ageneral framework in favour
of equal opportunities for employment and work. The
agreement was obtained on the basis of acompromise
text to address difficulties experienced by some Member
States.

The text approved on Tuesday evening after a debate was
described as"very difficult" by Commissioner Anna
Diamantopoul ou and should be transposed into Member
States' national body of law over atransitional 3-year
period. Nonethel ess, this period will be extended to six
years to harmonise national legislation with European
provisionsto counter discrimination against older people,
the disabled and the armed forces (thislast point is par-
ticularly valid for the United Kingdom, which requested
an 8-year period of adaptation. See yesterday's EUROPE,
p.9), aslong as each Member State presents an annual
report that shows progress accomplished in thisfield.

Each Member State is thus expected to propose its own
legidation in the general framework of this directive, said
the Commissioner.

Ms Diamantopoulou stressed on Wednesday morning, at
the Commission's pressroom in Brussels, the importance
and the significance of the agreement reached the day
before. She recalled that, in November last year, the
Commission had proposed two directives aimed at ban-
ning any kind of discrimination within the Union.

Six months later, the Council, under Portuguese Presi-
dency, had approved the first section, formally banning
all discrimination based on race. Now, under French
presidency, the same Council has approved the second
section, banning all other kinds of discrimination,
whether based on religion or creed, sexual leanings, age
or handicap.

All the Ministers aswell as the Commission acknowl-
edged that thisis an "historic step” which confirms that
the Union is not just an economic organisation but a
"Community of values'.

Ms Diamantopoul ou then explained that the last diff i-
culty, raised by the Irish delegation, had been overcome
with areference to the ethos of religions. To put it
clearly, the religious schools (and other bodies linked to
any religion) will not be ableto claim that all their teach-
ing staff should practice the religion of the school, but
that they should respect the ethos of thisreligion. The
Council has been careful to find an appropriate transia-
tion of this Greek word in all the EU's languages, in order
to avoid any ambiguity or misunderstanding.

After these desultory negotiations, the ministersheld a
brief discussion on the very controversial draft proposal
on worker information and consultation in the Commu-
nity, which aimsto compel the companies of the Union,
which have at least 50 employees, to inform and consult
the personnel on the major eventswithin the enterprise.
The Council invited the delegations to submit their o b-
servations in writing with aview to continuing work in
the run up to the Council scheduled for 27/28 November.

Finally, the ministers said farewell to Martine Aubry, for
whom thiswasthelast Council, as sheisleaving the
government to seek the function of mayor of Lille. Anna
Diamantopoulou warmly thanked Martine Aubry for "her
commitment and the major role that she has played in
making the social agendamove forward". Expressing the
fedings of al hiscolleagues, Luxembourg's Labour Min-
ister Biltgen said "Martine Aubry isagreat lady in Euro-
pean social policy. She hasgivenit freshimpetus'.

ILGA-EUROPE WELCOMESEU ANTI-
DISCRIMINATION DIRECTIVE

ILGA -Europe is extremely pleased that the governments
of the 15 EU Member States havefinaly agreed to a
directive on equal treatment in employment and occupa-
tion. The decision by the Council of Ministerson 17
October followed almost two years of discussions and
negotiations on implementing Article 13 of the Treaty of
Amgterdam.



The directive will forbid discrimination on the grounds of
religion or belief, disability, age and sexual orientation in
all aspects of employment and occupation, including
recruitment and vocational training. It isthe first piece of
EU legidation with relevance for all Member States that
explicitly covers sexual orientation. The text will now be
finalised by the lawyer-linguists before the formal legal
adoption of the directive. After publication in the Official
Journa of the EU, which is expected in a couple of
months, the Member Stateswill havethreeyearstoi m-
plement the measures on religion and sexual orientation
and six yearsto implement the measures on disability and
age into national legidation.

Jackie Lewis, co-chair of the European Region of the
International Leshian and Gay Association, said "ltisa
historic decision for leshians and gay men. It isarguably
the most important law ever introduced in relation to
sexual orientation discrimination: it will lead to the ban-
ning of all aspects of employment discrimination first in
the 15 European Union member states, and thenina
further 13 countries, as those countries currently applying
to join the European Union become members.”

"Itisalso ahistoric success for the European lesbian and
gay movement which has been lobbying for five yearsto
get sexua orientation included in Article 13 and to have
sexual orientation taken duly into account when it came
to adopting measuresimplementing Article 13. Our
struggle, however, is not yet over because organisations
in the Member States and accession countries must now
fight for comprehensive implementation into national
legislation. The provisionsin thedirective are only the
minimum, so thereis much room for improvement at the
national level. ILGA Europewill also continueto try to
persuade the European Commission to table further pro-
posalsto prohibit discrimination in other areas of EU
competence, for example in access to goods and sa-
vices."

"M easures based on Article 13 must be adopted unani-
mously by all 15 governments, and therefore there have
been tough negotiationsin the Council working group
dealing with this directive", added Kurt Krickler, co-chair
with Jackie of ILGA -Europe. "It was quite amazing to
seethat it was the UK and the Irish Governments that
tried until the very last minute to water down the dire c-
tive, while the Austrian right -wing Austrian People's
Party/Freedom Party Government fully supported the
Commission proposal. The UK and Irish Go vernments
tried to expand the exceptions provided for religious
employersaswidely as possible. Inthe end acompro-
mise was reached which we are not really happy with,
but we can livewith."

The Council of Ministers also adopted a Community
Action Programmeto combat discrimination onthe Art -
cle 13 grounds, including sexual orientation. The pro-
grammewill run from 2001 to 2006 and will havea

budget of amost 100 million euros. It also providesfor
core funding for European-level non-governmental or-
ganisations with experience of fighting discrimination
and acting as advocates of people exposed to discrimina-
tionin order to promote the development of an integrated
and co-ordinated approach to the fight against discrimi-
nation. ILGA -Europe expectsto receive core funding
from the Programme.

PARLIAMENTARY ASSEMBLY OF THE
COUNCIL OF EUROPE DELIVERSHISTORIC
VOTE IN FAVOUR OF LESBIAN AND GAY

RIGHTS
ILGA-EUROPE MEDIA RELEASE

Assembly calls for anti-discrimination legidation, the
repeal of discriminatory sexual offences and age of con-
sent laws, and the introduction of registered partnership,
across Europe.

The Parliamentary Assembly of the Council of Europe
earlier today (26 September 2000) voted overwhelmingly
infavour of a sweeping series of recommendationsin
support of leshian and gay rights. The Assembly, which
is made up of arepresentative selection of members of
parliament from some 41 European countries embracing
apopulation of 800 million people, caled upon the gov-
ernments of Europe:

- to include sexual orientation among the prohibited
grounds for discrimination in their national legislation;

- torevoke all legidative provisions rendering homosex-
ual acts between consenting adultsliable to criminal
prosecution;

- to release with immedi ate effect anyone imprisoned for
sexual acts between consenting homosexual adults;

- to apply the same minimum age of consent for horo-
sexual and heterosexual acts,

- to take positive measures to combat homophobic atti-
tudes, particularly in schools, the medical profession, the
armed forces and the police, by means of training;

- to co-ordinate efforts with aview to simultaneously
launching avast public information campaign in asmany
member states as possible;

- to ensure equal treatment for homosexuals with regard
to employment;

- to adopt legislation which providesfor registered part-
nership;



The Assembly also repeated its call for sexual orientation
to be added to the grounds for discrimination prohibited
by the European Convention on Human Rights.

The Recommendation, put forward by Hungarian Mem:
ber of Parliament Csaba Tabajdi, was the most important
statement of support for lesbian, gay and bisexua rights
by the Assembly since an historic declaration in 1981. It
included aforthright preambl e which attacked homopho-
bic statements by certain politicians and religious leaders:

"Nowadays, homosexuals are still al too often subjected
to discrimination or violence at school or in the street.
They are perceived as athreat to the rest of society, as
though there were a danger of homosexuality spreading
once it became recognised......Thisform of homophobia
is sometimes propagated by certain politicians and reli-
giousleaders, who useit to justify the continued exi s-
tence of discriminatory laws and, above al, aggressive or
contemptuous attitudes.”

The vote was due to have taken place in June, but was
blocked at that stage by opponents because the Assembly
was hot quorate. However, a Recommendation to recog-
nise persecution based on sexual orientation as agrounds
for asylum, and theimmigration rights of bi-national
same-sex couples, was passed successfully, the two Rec-
ommendations demonstrating the breadth of the Assem
bly's support for leshian and gay rights.

Nico Beger, ILGA Europe delegate to the Council of
Europe commented: "Thisisagreat development. The
recommendations were carried by amgjority of 77%!
Although the voteis not binding on national govern-
ments, it representsamost powerful statement of demo c-
ratic opinion across Europe, and as such will help infl u-
ence the devel opment of government policies across the
continent.”

Her co-delegate, Nigel Warner, added: "thisisatremen-
dous success both for the members of parliament from
many nationalities who have worked so hard on this
issue, and for the many lesbian and gay individuals and
organisations from across Europe who have |obbied so
effectively”.

The Report and Draft Recommendation are available at:
http://stars.coe.fr/doc/doc00/edoc8755.htm; the final text
of the Recommendation will be available tomorrow &t the
Parliamentary Assembly website,
http://stars.coe.int/asp/DocByDate.asp.

STUATION OF LESBIANSAND GAYSIN

COUNCIL OF EUROPE MEMBER STATES
Recommendation 1474 (2000) by the Council of Europe

1. Nearly twenty years ago, in its Recommendation 924
(1981) on discrimination against homosexuals, the A s-
sembly condemned the various forms of discrimination
suffered by homosexualsin certain Council of Europe
member states.

2. Nowadays, homosexuals are till al too often sub-
jected to discrimination or violence at school or inthe
street. They are perceived as athreat to the rest of soci-
ety, asthough there were adanger of homosexuality
spreading once it became recognised. Indeed, where
thereislittle evidence of homosexuality in a country, this
ismerely ablatant indication of the oppression of hono-
sexuals.

3. Thisform of homophobiais sometimes propagated by
certain politicians and religious leaders, who useit to
justify the continued existence of discriminatory laws
and, above all, aggressive or contemptuous attitudes.

4. Under the accession procedure for new member states,
the Assembly ensures that, as a prerequisite for member-
ship, homosexual acts between consenting adults are no
longer classified asacriminal offence.

5. The Assembly notes that homosexuality is still a
criminal offencein some Council of Europe member
states and that discrimination existsin agreat many oth-
erswith regard to the age of consent.

6. The Assembly welcomes the fact that the European
Court of Human Rights, inits Dudgeon v. United King-
dom judgment as early as 1981, held that the prohibition
of sexual acts between consenting male adults infringed
Article 8 of the European Convention on Human Rights,
and that more recently, in 1999, it expressed its opposi-
tion to al discrimination of asexual natureinits Lustig-
Prean and Beckett v. United Kingdom and Smith and
Grady v. United Kingdom judgments.

7. The Assembly refersto its Opinion No. 216 (2000) on
draft Protocol No. 12 to the European Convention on
Human Rights, in which it recommended that the Com:
mittee of Ministersinclude sexual orientation among the
prohibited grounds for discrimination, considering it to
be one of the most odious forms of discrimination.



8. While laws on employment do not explicitly provide

for restrictions concerning homosexuals, in practice ho-
mosexuals are sometimes excluded from employment

and there are unjustified restrictions on their accessto the
armed forces.

9. The Assembly is pleased to note, however, that some
countries have not only abolished al forms of discrimi-
nation but have al so passed |aws recognising homosexual
partnerships, or recognising homosexuality as aground
for granting asylum where thereisarisk of persecution
on the basis of sexual orientation.

10. Itisnone the less aware that recognition of these
rightsis currently hampered by peoplé€'s attitudes, which
still need to change.

11. The Assembly therefore recommends that the Com
mittee of Ministers:

i. add sexual orientation to the groundsfor discrimin a-
tion prohibited by the European Convention on Human
Rights, asrequested in the Assembly’s Opinion No. 216
(2000);

ii. extend the terms of reference of the European Com-
mission against Racism and Intolerance (ECRI) to cover
homophobia founded on sexual orientation, and add to
the staff of the European Commissioner for Human
Rights an individual with special responsibility for ques-
tions of discrimination on grounds of sexual orientation;

iii. call upon member states:

a. toinclude sexua orientation among the prohibited
grounds for discrimination in their national legislation;

b. to revoke all legislative provisions rendering hono-
sexual acts between consenting adults liable to criminal
prosecution;

C. to release with immediate effect anyone imprisoned for
sexual acts between consenting homosexual adults;

d. to apply the same minimum age of consent for homo-
sexud and heterosexual acts;

e. to take positive measures to combat homophobic atti-
tudes, particularly in schools, the medical profession, the
armed forces, the police, the judiciary and the bar by
means of basic and further education and training, aswell
asin sport;

f. to co-ordinate efforts with aview to simultaneously
launching avast public information campaign in as many
member states as possible;

0. to take disciplinary action against anyone discriminat-
ing against homosexuals;

h. to ensure equal trestment for homosexuals with regard
to employment;

i. to adopt legidation which makes provision for regi s-
tered partnership;

j- to recognise persecution against homosexuas as a
ground for granting asylum;

k. to includein existing fundamental rights protection
and mediation structures or establish an expert on dis-
crimination on grounds of sexual orientation.

TRANSLATION SOF DUTCH SAME-SEX
MARRIAGE AND ADOPTION BILLS
By KeesWaaldijk

At last | have found timeto incorporate the various
amendements into my translations of the Dutch legisia-
tive proposals on same-sex marriage and adoption. See
my revised summary -trandlations of the marriage hill
http://ruljis.|eidenuniv.nl/user/cwaal dij/mww/NHR/transl
-marr.html and of the adoption bill
Http://ruljis.leidenuniv.nl/user/cwaal dij/www/NHR/trand
-adop.html

The sum up the news of last month:

On 12 September 2000 the Lower House of the Dutch
Parliament has approved the two bills, introduced by the
Government on 8 July 1999, to open up both marriage
and adoption to same-sex partners. The marriage bill
obtained amajority of 109 against 33 votes. The adoption
bill obtained asimilar, but uncounted, majority.



The bills have now been introduced in the Upper House
(the Dutch Senate). This part of Parliament has afull
power of vetoing any bill. However, aclear mgjority in
favour of both bills seems politically very likely. It is
hoped that the Upper House will vote on it before the end
of the year 2000. Then the billswould acquire the signa-
ture of the Her Mgjesty the Queen, and of the responsible
minister (Mr. Job Cohen, State-Secretary for Justice). If

all goes as quickly as now planned, the new lawswould
take effect on 01.01.01. But it could also be afew months
later.

Asto foreigners marrying in the Netherlands: in each
couple that wants to marry in the Netherlands, at least
ONE of the partners should be either a Dutch citizen or a
resident of the Netherlands. Thisrule has been applicable
to different-sex marriages, and will be applicable to
same-sex marriages. Thereisanother bill in Parliament,
which would make the same rule applicable to partner-
ship registrations (replacing the existing requirement that
EACH registering partner should be either a Dutch citi-
zen or alawful resident).

RECENT SPANISH SUPREME COURT RULING
HASEQUATED DP'sAND MARRIAGESFOR

RES DENCE PERMITSFOR FOREIGNERS
by Cesar Leston, Fundacion Triangulo

On the same day four bills on DP rights were defeated in
Parliament, a setback to Government refusal to acknowl-
edge DP's

When it comes to granting residence permits, aruling by
the spanish Supreme Court says, DP'sand marriages
must be considered on an equal footing, in order to pre-
serve family re-groupment rights. Such was the outcome
of Fernando's lawsuit, a south american citizeninaDP
with a Spanish female, who applied for aresidence visa
because of the "exceptional circumstance” of family

regrouping.

Thisruling of the Supreme Court reversed aprevious one
by the Catalonia Higher Court when, in December 1995,
arequest from Fernando, aformer south american priest
who applied for aresidence permit, was turned down.

Wedding arrangements

According to the evidence submitted during the process,
thisforeign citizen wasin a permanent domestic partner-
ship for more than three years with aperson living le-
galy in Spain; they even had made some wedding ar-
rangements. Also, Fernando had a clean crimina record.

The Catalan Higher Court (lower instance than the Su-
preme Court) dismissed the request on the basis that
marriage and domestic partnership can not be viewed on
an equal basisfor granting residence permitsfor, among
anumber of reasons, the Constitutional Court ruled some
years ago that DP and marriage are not equivalent, since
the committments of both derive not from law but from
cohabitation.

Also the Catalan Higher Court said that the partnership
should be proven and ought to be stable and not intermit-
tent, and that this circumstance should be well known
and public. According to the rule, the request by the
former priest also infringed some rulings according to
which aforeigner in a partnership could not be consid-
ered in an equal footing when applying for residence
permits on family regroupment grounds.

Notwithstanding, the ruling by the Supreme Court says
that "although marriage and domestic partnership may
not be equivalent, this does not mean that every measure
targetting marriages should exclude permanent domestic
partnerships, for thiswould violate juridical equality and
ban on discriminations'.

"IRREPARABLE DAMAGES'

The Supreme Court ruling also says that "marriages and
stable partnerships may be considered in equal footing
when the rules to be implemented are solely or mainly
about cohabitation when affection/love areinvolved".
Another issue the Supreme Court assessed are the "ir-
reparable damages" an interruption of cohabitation might
generatein adomestic partnership.

The ruling of the Supreme court meansthat in this case
the situation may be deemed similar asthat of amarriage
and hence similar criteria should be used.

SPANISH GOVERNMENT SAYS"NO" TO SAME-

SEX PARTNERS
by Cesar Leston, Fundacion Triangulo

AFTER SEVERAL YEARSTRYING TOLOOK
MODERATES, RULING PARTY LOSESHISFACE

IN AN AGAINST-ALL VOTING IN PARLIAMENT.
Meanwhile, most regions keep their trend towards grant-
ing rights to unmarried couples.



At the beginning of the current legislature, afew months
ago, four bills on domestic partnerships of either sex
wereintroduced in Parliament by opposition groups.
Among other rights, adoption was considered in three of
the bills submitted.

The Government party had been promising throughtout
last year that they were moving to the "center” of the
political spectrum; in other words, they would be more
liberal on social issues. It then came asamajor blow
when aGovernment spokeswoman, ms Rosa Estaras,
announced on Friday before the parliamentary debate
through EFE, agovernment-related news agency, that the
Popular Party (PP) would vote against a same-sex partner
bill next Tuesday. Thisdecision, said Estaras, was 'co-
herent with PP's position last year on the sameissue.' In
the aftermath of last eection, when PP (with some 38 %
of the votes) won an absolute magjority, they proclaimed
they would rule on the basis of consensus and would not
impose their magjority on others. But they missed anice
occasion to proveit now. Theresult of the vote were
adamant: the only party who voted against was the PP.
All other parties voted for or abstained (thiswas the case
when adoption was the issue).

Gay rights organizationsin Spain reacted immediately.
Pedro Zerolo, President of the State Federation of L esbi-
ans and Gays said on Friday: 'If this newsis confirmed it
would beterrible.

After years of fighting and convincing society, the most
difficult part, PP has aligned itself with the most reac-
tionary viewpoints. According to Zerolo leshian and gay
rightsin Spain have 'reached a standstill' and the reason
could be the power achieved by Opus Dei, aright-wing
catholic group, inside the governing party, PP. 'This
situation isincredible," he added, 'PPisthe only party that
isblocking gay and leshian rights.' Miguel Angel San-
chez, president of the Triangle Foundation said: 'Span-
iards don't deserve this." Sanchez said that the news about
gay marriages with full adoption rightsin Holland made
him very happy. 'We are proud to be part of the same
union - the European Union - asthey are.’ Nevertheless,
Sanchez complained bitterly about the situation in Spain:
'We are always lagging behind Europe,’ he said, 'PP
should stop trying to be the most right-wing government
inthe E.U. and votein favor of granting domestic part-
nership rights. Otherwise we are going to be the last
country in Europe to have adomestic partnership law.'

According to Mr Sanchez, this showed that "it is clear
know who setsthe guidelinesin the [ruling] party: con-
servatives and ultra-catholics". "The opposition of the
PP’ healso said" isat the same moral height than their
former opposition inissues such as divorce, use of con-
doms or abortion".

Thisis not the first time that a partnership law has been
discussed in parliament. Last year PP issued adraft for
what they called "civil unions'. The draft said that the
relationship held by the partners was "not analogous to
marriage”" and a sexual relationship between the partners
was not a prerequisite for signing a union. Gay organiza-
tionsin Spain were outraged. Thebill, they said, could
have entitled anyone to form acivil union and be granted
certain rights, even neighbors. Miguel Angel Sanchez
said: 'Thisisabsurd, and it isreally disappointing to see
that PP has no intention of acknowledging that gays and
leshians exi st. We do not oppose neighbors being entitled
to widowhood rights. The thing iswe believe that this has
nothing to do with the demands of the Spanish society.'

Navarra, Cataloniaand Aragon lead the trend.

The situation regarding same-sex couplesisdifferent in
regions such as Catalonia, the first region in Spain to
grant same-sex coupleslegal rightsin 1998. Aragon
passed a hill the following year, also legally recognizing
same-sex couples. But both laws barred the way for
adoption rights. Navarrawas thefirst region to allow
homosexual couplesto adopt children (they arethe only
oneswho can, given their self-ruling status), and, accord-
ing to the "Movement Against Intolerance”, MCl, in
neighboring Aragon, it lookslike theregional govemn-
ment isrethinking its decision of alowing only hetero-
sexual couples adoption rights. MCI said that the recently
approved domestic partner bill could be modified allow-
ing gay couples adoption rights, but that favorable votes
are till not completely guaranteed. 'Marcelino Iglesias,
the socidist president of the regional government of
Aragon,' said an MCI spokesman on Thursday, 'has ver-
bally agreed to the proposal, but the outcome of the vot-
ing depends on what the regionalist party (PAR) decides.'

Also other regions have been thinking about it: Andalu-
sia, whose self-rule allows decisions on children tempo-
rary fosterings, has already considered granting fostering
to same-sex couples while the Balearics are also giving
some thought to the matter. Nevertheless, last but not
least, the most remarkabl e issue has been Valencia's
government having announced that they will be produc-
ing aDP hill. Quite surprising since theruling party in
Valenciaisthe samethan at federa leve (PP).



